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Dear Sirs,

ALTis eleased to be invited to respond to the questions that you posed in the Paper “The
Future™.

ALT is the leading UK body bringing together practitioners, researchers, and policy makers
in leaming technology, within and beyond FE and HE. ALT is a professional and scholarly
association which brings together those with an interestin the use of learning technology.
We have over 200 organisations and over 500 individuals in membership. Our members
include leading academic and other creators of educational digital content as well as
researchers, educational policy makers, and those that deploy and deliver electronic
content to support learning and teaching in FE and HE (practitioners). Nearly all HE
establishments in the UK are organisational members as are many FE content providers,
government agencies, and software suppliers.

We are therefore better able than mostto address the questions from a balanced point of
view.

ALT was strongly in favour of the constructive direction being taken by the Gowers Review
of Intellectual Property, as can be seen from our response to the preliminary consultation
on proposals to extend the educational exceptions to copyrights. Our anxiety now is that
there may be some backsliding on that report, driven by a narrow set of interests
overruling the broader interests of the UK.

1 http: / /www.ipo.gov.uk/c-policy-consulta tion.pdf
2 There is a brief overview of ALT on page eight
3 http: //www.alt.ac.uk/docs/UKIPO_consultation ALT final.pdf
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There has been work on the economic arguments from the point of view of the state. The
consensus is that openness is the most favourable approach (for a sound presentation of
theseAideas see, for instance, Rufus Pollock's “Innovation and Imitation With and Without
IPRs™).

Furthermore, there is a growing body of literature across a number of subject areas that an
open access approach to academic publishing does not diminish the impact of the work
(see forinstance Harnad and Brody's “Comparing the Impact of Open Access (OA) vs.
Non-OA Articles in the Same Journals™). Peer review and editing arrangements are now
worked through and in place. Thus paying for the results of scientific or academic work in a
“charged” form does notincrease impact or value. The open access movementin
academic publishing is here to stay, and is growing substantially. Furthermore, with a lot
of research funded by government or charitable trusts itseems to manythatitis
unreasonable for authors and third parties to profit from making knowledge available to the
public stakeholders.

On the software side we agree strongly with Gowers that "there is little evidence that
software patents increase incentives”, and that the "evidence suggests software patents
are used strategically; that is, to prevent competitors from developing in a similar field" and
that "a new right for pure software patents should notbe introduced, and so the scope of
patentability should not be extended to cover computer programs as such". With the
boundary between content and software becoming increasingly blurred it is important that
the UK avoids actions that will resultin large quantities of time and effort being diverted
into non productive activity.

Q. Does the current system provide the right balance between commercial certainty
and the rights of creators and the creative artist? Are creative artists sufficiently
rewarded/protected through their existing rights?

Itis inevitable that the law will lag behind the technology and that the “no-man’s-land”
between the two will be an inconsistent area with variability of treatment. Given the length
of time after the advent of the photocopier that paper copyright and the relevant exceptions
took to be understood and worked through (over 10 years), itis hardly surprising that the
advent of digital contentin its many forms has been a cause of concem thatitis now time
to resolve.

Itis hard to know whether creative artists and their employers are sufficiently
rewarded/protected through their existing rights. This is amatter of judgementand is a
function of their expectations and the deals which they strike with their “publishers”.

Traditionally, for instance in the book industry, the rights were transferred to the publisher
who was responsible for significant costs such as those involved in promotion and
production. Creators were thereby well protected but rewards for authorship were usually
modest. At the same time loss of revenue through illegal reproduction was a small problem
and the educational exceptions were generally accepted and respected, although strongly
argued against initially by the publishers.

Creators of academic (research) and leaming and teaching support content are rarely
highly rewarded in a direct fashion with the possible exception of some school textbooks
and in a number ofspecific areas such as medicine. Retums in the £200 -£2000 band for

4 http: //www.rufuspollock.org /economics/papers/innovation_and imitation talk rennes 2008.pdf
5 http:/ /eprints.ecs.soton.ac.uk /10207/01/06harnad.html




a learned work that takes months to produce are the norm and this often comes some time
after the effort. The main reward comes not from the licensing of content but from
recognition and esteem leading to other funding or to career development.

Such creators are therefore keener to have their work used, recognised, and cited, rather
than to earn royalties for them. There is some evidence that, in the case of electronic
artefacts, employers are taking a larger role in negotiations, but returns are still modest.

Creators’ priority is for the system to interfere minimally with this search for recognition and
esteem. This is far from being achieved. Timeliness is an important criterion as timely
recognition can have a greater effect on lifetime earnings overall. The advent of very
cheap digital reproduction is viewed as an opportunity for wider and faster dissemination
and usage.

In some recently reported instances, the costs of text books can be high and so loss of
revenue as a result of reproduction as part of pirate electronic versions, usually in subset
form. Again the academic creator's attitude is often an ambivalent one. Electronically,
pieces of a textbook can be and are unbundled so that a small relevant portion can be
included in a course. This can not be done with a paper version. The learner’s choice is to
buy the textbook, use the library or do without and rely on notes. Users, especially student
users, are not keen to pay for more than they need.

Institutions also have recognised that the value of content in their delivered courses is to
support revenue streams rather than to be a revenue stream. Perceived value in a course
is linked to support, dialogue, assessment and recognition; rather than to content.

This is evidenced by the moves of many universities to put certain parts of their courses
and the content online. At the extreme, Harvard, the UK Open University and others make
owned content freely available to all. There has also been a high casualty rate amongst
high profile HE organisations such as the UK eUniversity that built their business case
models on charging for content.

This widely held view of the value of being a creator of educational content amongst our
creating members is shared by the membership as a whole. It has clear parallels in the
software industry.

More widely, digitisation has changed the whole landscape. With the right pemissions and
technology, content can reach people anywhere at low cost. Reproduction costs have
plummeted thereby disintermediating significant parts of the publishers’ traditional value
added function. The nature of promotion has also changed and this again often
disintermediates the rights holders traditional role.

Ensuring that works are rapidly encountered through search engines and that scholarly
peer reviews of works are conveniently available requires work but the costs are still
significantly lower than for conventional marketing. Itis far from clear that this change has
yet worked through to the benefit of the creator and indeed this is bound to take time as
traditional contracts unwind.

Many rights holders have thus sought to redefine a major part of their role as one of
enforcement with expanded legal and technology functions. This has resulted in a
proliferation of contracts and conditions and a lack of transparency which is not to the
benefit of society.



One would expect therefore that over time the balance would move towards the creator
being protected and rewarded in a flexible fashion of their choosing at the expense of the
rights holder. Experience would suggest that this may be a slow process.

In some countries, for example EU countries such as France, some moral rights cannot be

assigned to others and remain with the creator. This is intended to work to the benefit of
both the creator and the consumer and seems so to do.

Ideally the creator should have a major sayin what usage can be made at what cost by
signing up for one of a small number of standard packages which should be independent
of publisher. Our creators report that this is currently rarely the case. For instance, many
individual creators when asked seem very happy for significant use of their artefacts for
non profit educational purposes (which itself needs an agreed standard definition, possibly
assisted by the work already undertaken by Creative Comm onsG) and are surprised that it
has been prohibited by their rights holder. Others may prefer something more restrictive
butit needs to be made more standard and understood.

Knowledge of any such decisions made by creators in this area should be readily available
to the public, preferably by a simple website lookup. Should the data be available itseems
likely that such a website would arise. This would facilitate the equivalent of ethical
investing by the public. The mechanism could work as with the Creative Commons search
in Google. Initiatives in this area are becoming more popular as the global public
addresses the issue of disintermediation between creator and consumer with
corresponding efficiency gains for the system as a whole.

Q. Is our current system too complex, in particular in relation to the licensing of
rights, rights clearance and copyright exceptions? Does the legal enforcement
framework work in the digital age?

A certain amount of complexity, especially with respect to exceptions is inevitable. The
convergence of media without a corresponding convergence of the system, so that
different media have been essentially treated differently has led to undue complexity. To
reduce the complexity, the system needs to be as far as possible technology independent
with media and specific pieces of hardware or software used for illustrative purposes only.
Currently contracts offered by various suppliers tend to be very specific as to media and
other technology choices. According to our creator members, they also vary considerably
and are not easyto renegotiate. Ensuring that legislation is essentially technology
independent also serves to future proof legislation and limit the size and duration of the
future “no-man’s-land”.

Examples of measures that would result from such action include that educational
provisions should apply uniformly to all media, and that Section 35 of the Copyright
Designs and Patent Act should allow bona fide educational establishments (those defined
by government) to record all communications such as podcasts in line with the current
terms and conditions for off air recording..

This would also argue for a liberal approach to format shifting. It is unreasonable to expect
users to have to buy or relicense digital content as a result of changes in technology
although it may be reasonable to require the overall number of copies in use to be limited
by a license, as is common with software although anything decided on must be easy for
users to understand and must be enforceable in a sensible fashion. This precludes active
deletion or returning of old copies, especially if obsolete formats are involved.

6 http:/ /creativecommons.org /




A major source of complexity comes from the intemational dimension of the problem. A
major area that needs sorting is relationships with jurisdictions outside the UK, especially
in other parts of the EU and in the US. Our members report that sometimes US legal
requirements are imposed worldwide. This is a clear role for government here as the
current system works to the disadvantage of UK users.

Thus the framework needs further work to make it relevant, technology independent, and
future proof. It needs to deliver royalties within a reasonable time to the creator, if royalties
are being paid. In addition, to make the resulting framework enforceable, use needs to be
made of effective and efficient user led authentication (see below).

Q. Does the current copyright system provide the right incentives to sustain
investment and support creativity? Is this true for both creative artists and
commercial rights holders? Are those who gain value from content paying for it (on
fair and reasonable terms)?

We have already noted the economic benefit work undertaken at Cambridge and
elsewhere thatseems to show that a more liberal approach is economically of overall
benefit to the country. This is especially the case in public areas such as education where
there is a tradition of sharing and repurposing content with proper acknowledgement but
without large fees or delays being imposed.

Rights clearance issues have substantiallyincreased the cost of many educational
courseware projects and have been responsible for the failure of projects. Digitisation
projects have been especially difficult, for instance where the rights holders are difficult to
identify and find (such as collections of medical images that have been used for some time
in face to face teaching). There needs to be more thought given as to whatis reasonable
in chasing rights holders, especially when the resulting material will be used for
government approved establishment educational purposes. One option would be to
encourage “take down” provisions as an alternative to rights clearance.

The FE/HE community has recently spent very considerable funds (over £30M) in
digitising relevant national resources for educational use and for posterity. Amajor capital
component has been the work involved in rights clearance (in some projects up to 40%).
This has brought the ongoing sustainability of such projects into doubt if the resources are
to be kept current. Such activities should be performed once only for all formats and there
is a need for a “light touch” exception based approach that does not waste scarce public
funds. This would be to the advantage of all especially to any creators who are still alive
when the process terminates.

Our member organisations are naturally law abiding and anxious to conform to good
practice. In the case of the photocopying exceptions, they are keen to inform the individual
worker of what they can do and to ensure as far as possible that no license is broken in
error. Thus for instance prominent notices are displayed next to all photocopiers and the
organisation provides training for administrators and others who advise individuals.
Wordings have been carefully agreed with rights holders collectively.

The absence of anything uniform in the digital arena is more likely to lead to unknowing
breaches. Many individual teachers do not know what they can and cannot do with any
specific piece of content and itis unreasonable to expect such knowledge when content s
so diverse and licenses so opague. If the copyright e xceptions were to be extended in a



simple, easyto understand fashion, so that knowledge could be readily disseminated and
appropriate warnings put on websites and elsewhere in educational establishments, then
creators would enjoy a better and fairer return. There is another clear role for government
here in devising and promulgating standards.

Q. What action, if any, is needed to address issues relating to authentication? In
considering the rights of creative artists and other rights holders is there a case for
differentiation? If so how might we avoid introduction further complication in an
already complicated world?

The JANET community which contains all UK HE and FE establishments, and is
increasingly incorporating schools, has a well developed set of systems for authentication
and authorisation. It is implemented at every site. It was putin place to prevent
unauthorised use of materials or resources including contentsuch as electronic copies of
journals or software that has maximum simultaneous usage criteria. Issues such as proper
interworking with the NHS and supporting work based leaming with remote students have
been addressed as this was required to ensure proper usage of institutional resources,
initially software but now a much wider set of artefacts.

While the UK academic community network was and still is a world leader, the facilities it
offers are increasingly being made available more widely as the global need is perceived.
Itis thus reasonable to expect any organisation offering content to have in place an
effective system for authentication and subsequent authorisation. Nearly all organisations
need this for their own business purposes.

Longer term more global solutions such as OpenlID and/or third party IDs such as Google’s
may come increasingly into play but the essential pointis thatitis up to the user authority
what to deploy and how to report without having to mount multiple intrusive systems.

With a lot of global work underway, systems that rights holders try to impose often are
reported by our members as poor and hard work to implement and use when compared
with the available professional systems. This is a waste of resource for the UK.

Some systems are inappropriate for UK learning institutions, especially those with
substantial numbers of distance or work based leamers. Publishers’ systems that use IP
address ranges as part of an authorisation mechanism are especially inappropriate and
lead to a lot of unnecessary work.

By contrast, itis unreasonable for an organisation to be expected to mount a number of
other systems at the whim of suppliers. What should be expected and accepted is that the
organisation has such asystem and has used it to enforce anyrules about the precise
users that are allowed to use content and any restrictions on concurrency, time of day etc
that the license imposes. This should be open to report and verification on a reasonable
request basis.

There remain the problems of the “hat” that an individual is wearing when accessing
artefacts. For example, is a doctor in a teaching hospital acting as a researcher or as an
NHS employee (or both) when accessing something? Such issues will always remain and
are best handled by clear guidelines that are agreed. No authentication system will be able
to address the “intention” for which something was accessed in all cases.



Arecent US survey’ shows that community colleges are the largest providers of on line
materal. Many have developed codes of practice involving education and notification of
staff and students of the rights and pemissions associated with such materials. This is
made possible by a more uniform central understanding in spite of the fact that the US has
a federated system. Training, standardisation, and the avoidance of ambiguity are
perceived as the keyto ensuring better compliance. This unsurprising resultis likely to be
replicated in the UK.

In the UK, the advent of the Unique Leamer Number which everyone in UK education will
have within a few years, together with possible use of the DIUS MIAP system may make
some aspects of the process simpler and easier to follow in the future and hence easier to
monitor for times when individuals are in formal education programmes.

Again the keyis to harness a joint wish for usage to be properly monitored and licensed,
efficiently, effectively and understandably without increased complexity. Our organisational
members subscribe to such a code® through being part of the JANET community and have
the role of educating and ensuring compliance. With the current proliferation of terms and
rules and the lack of standards, this is reported as too complicated. It need not so be:
greater simplicity is easily achievable.

Seh, S ot Uy

Seb Schmoller
Chief Executive

7 http: / /www.itcnetwork.org
8 http://www.ja.net/company /policies/janet-aup.html




About ALT

ALT provides a focus for the expanding community of learning technology practitioners and
researchers in further and higher education. At its heart are technical and academic staff who are
seeking to support their students' learning through innovative uses of learning technology. ALT
was formed 15 years ago, and is a registered charity.

ALT's aims are to:

represent and support our members, and provide services for them,

facilitate collaboration betw een practitioners, researchers, and policy makers;
spread good practice in the use of learning technology;

raise the profile of research in learning technology;

support the professionalisation of learning technologists;

contribute to the development of policy.

Members

Currently w e have as members:

over 500 individuals;
nearly all of the UK’s main higher education institutions;
a significant number of further education providers;

a grow ing corporate membership including bodies such as Becta, DIUS, LSC, HEFCE, SFC,
and JISC, as well as large and small softw are, hardware, telecommunications, and e-learning
businesses’.

Activities

We produce:

a quarterly New sletter inw eb and print formats;

the ALT Journal (an international peer-review ed journal devoted to research and good practice
in the use of learning technologies w ithin tertiary education);

a fortnightly members’ email digest;

publications aimed at practitioners, sometimes produced in conjunction w ith other
organisations.

We organise:

e ALT-C, which is the UK’s annual main academic conference for learning technologists,
which attracts over 600 attendees'’;

e conferences on topics of interest to learning-technology practitioners, as w ell as occasional
free events such as focus groups and regional meetings;

e visits and exchanges w ith sister bodies;

e regular workshops and symposia, for example on evaluation, peer-to-peer software,
accessibility, and learning object design; and Policy Board meetings w hich bring together
senior representatives from member organisations, to consider current significant
developments in the learning technology domain.

9 Institutional and corporate members are listed on our website — http://www.alt. ac.uk/.

% The 2009 ALT conference “In dreams begin s responsibility” —choice, evidence, and ch ange will bein Manchester between 8
and 10 September, chaired by Professors Gilly Salmonand Tom Boyle



ALT’s perspectives on learning technology

ALT understands learning technology as the systematic application of a body of know ledge to the
design, implementation and evaluation of learning resources. The body of know ledge — the fruit of
research and practice — is based on principles of good learning theory, instructional design and
change management but is grounded in a good understanding of the underlying technologies and
their capabilities. Learning technology makes use of a broad range of communication, information,
and related technologies to support learning and provide learning resources. ALT believes that
learning technology adds value to both the efficiency and the effectiveness of the learning process,
by offering:

e opportunities to improve and expand on the scope and outreach of the learning
opportunities they can offer students;

e ways to ensure equality of opportunity for all learners;

e alternative w ays of enabling learners from cultural and social minorities, learners w ith
disabilities, and learners with language and other difficulties to meet learning outcomes and
demonstrate that they have been achieved,;

e uality control and quality enhancement mechanisms;
e ubiquitous access opportunities for learners;

e enhanced opportunities for collaboration w hich may increase the re-usability of learning
objects and resources.

How ever, the value that learning technology can add to the learning process is influenced by a
number of important factors, including the follow ing.

¢ The immaturity and volatility of some learning technology mean that there is a lot of w ork
involved in keeping up with available products, especially w ith a market that is shaking out.
Accordingly, much effort is wasted through poor understanding of the technology and its
application.

e There are alot of products and services which are not especially suited to UK FE and HE
pedagogic models.

e It is possible to make expensive errors when there is a misalignment betw een technology,
pedagogy and institutional infrastructure or culture. These errors are often repeated in
parallel betw een educational institutions.

e Standards and specifications are evolving, hard to understand, easy to fall foul of, and tend

to be embraced w ith zeal, without the cost and quality implications being properly
understood.

e Much effort is also dissipated through a poor understanding of the theory and pedagogy
that underpins the use of the technology.

e The absence of awidely established and practiced methodology by w hich rigorously to
evaluate e-learning, and through w hich to develop the secure body of know ledge onw hich
to build learning technology as a discipline.



